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. 1. Where alternative bids are invited in the 
same solicitation, the nonresponsiveness of 
one of those bids has no bearing on the 
responsiveness of the other bid. 

2. Where alternative bids are invited, one with 
and one without first article approval, a 
bid based on only one alternative is respon- 
sive where the bidder is seeking the con- 
,tract solely on that alternative, 

ICSD Corporation protests that the two lower bids 
under Navy invitation for bids ( I F B )  No. M00164-82-B-0057 
for night vision sights were nonresponsive because they 
allegedly did not comply with the solicitation's first 
article pricing provision. We deny the protest. 

The solicitation was divided into two lots, only one 
of which would be awarded. The lots were the same except 
that the Lot I1 specifications were sosewhat more restric- 
tive than the Lot I specifications; the Navy reports the 
item had never been procured to the Lot I1 specifications. 
The Lot I specifications described an article that met the 
Government's minimum needs but, accordifig to the solicita- 
tion, the Government might choose to accept a L o t  I1 bid 
"if it would be in the Government's best interest to do so, 
price and all other relevant factors considered." The IF3 
provided that if t h e  low bid on Lot I1 did not exceed the 
low hid on Lot I by more than 15 percent, it would be 
deemed to be in the Government's interest to make an award 
on Lot 11. 

The I F B  stated that the first article requirement "nay 
be waived" fo r  Lot I, but that first articles would be re- 
quired for  Lot II items. The I F B  further explained that a 
bidder desiring first article waiver "may submit alter- 
nate b i d s ,  one including and one excluding first article 
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a p p r o v a l  t e s t i n g "  p r o v i d e d  t h e  f i r m  s u p p l i e d  t h e  c o n t r a c t  
numbers  u n d e r  w h i c h  s i m i l a r  o r  i d e n t i c a l  items had b e e n  
a c c e p t e d  by t h e  Government.  

B i d s  were opened  on  J u n e  30, 1982.  T h r e e  b i d s  were 
r e c e i v e d .  Ni -Tec  I n c o r p o r a t e d  was t h e  l o w  b i d d e r  a t  
$446,800 on each o f  L o t s  I and 11, and w i t h  i t s  b i d  Ni -Tec  
s u b m i t t e d  a c o v e r  l e t t e r  s t a t i n g  t h a t  i t s  b i d  was b a s e d  on  
w a i v e r  of f i r s t  a r t i c l e  a p p r o v a l .  T h e  s e c o n d  lowest b i d d e r  
was Numax E l e c t r o n i c s  I n c o r p o r a t e d ,  which  b i d  $473,527 on 
' L o t  I and $485,353 on L o t  11. Numax a lso s u b m i t t e d  a c o v e r  
l e t t e r  t o  t h e  e f f e c t  t h a t  t h e  b i d  p r i ces  s u b m i t t e d  i n  re- 
s p o n s e  t o  t h e  s o l i c i t a t i o n  d i d  n o t  i n c l u d e  t h e  cos t s  f o r  
f i r s t  a r t i c l e  t e s t i n g .  I C S D ,  t h e  p ro t e s t e r ,  was t h e  t h i r d  
lowest biddel .  a t  $673,858 ( w i t h  f i r s t  a r t i c l e  a p p r o v a l )  and 
$643 ,261  ( w i t h o u t  f i r s t  a r t i c l e )  o n  L o t  I ,  and $689,056 on  
L o t  I1 w i t h  f i r s t  a r t i c l e  a p p r o v a l .  S i n c e  b o t h  Ni-Tec and 
Numax c o n d i t i o n e d  t h e i r  L o t  I1 b i d s  o n  f i r s t  a r t i c l e  
w a i v e r ,  t h e  L o t  I1 b i d s  were deemed n o n r e s p o n s i v e ,  l e a v i n g  
I C S D  t h e  l o w ,  r e s p o n s i v e  L o t  I1 b i d d e r .  The Navy found t h e  
Ni-Tec and  Numax L o t  I b i d s  r e s p o n s i v e ,  and  s i n c e  ICSD's 
L o t  I1 b i d  of $689 ,056  was more t h a n  1 5  p e r c e n t  g r e a t e r  
than t h e  l o w  L o t  I b i d  ( N i - T e c ' s  $ 4 4 6 , 8 0 0 ) ,  L o t  I became 
t h e  b a s i s  for award.  

ICSD protests  t h a t  t h e  b i d s  of Ni-Tec and Numax were 
n o n r e s p o n s i v e  because t h e y  were c o n d i t i o n e d  on  w a i v e r  of 
f i r s t  a r t i c l e .  I C S D  m a i n t a i n s  t h a t  t h e  Ni-Tec and Numax 
b i d s ,  t o  b e  r e s p o n s i v e ,  s h o u l d  h a v e  i n c l u d e d  t w o  separa te  
b i d s  f o r  L o t  I ,  o n e  i n c l u d i n g  f i r s t  a r t i c l e  costs and o n e  
w i t h o u t .  I t  m a i n t a i n s  f u r t h e r  t h a t  t h e i r  b i d s  on  L o t  I1 
were n o n r e s p o n s i v e  b e c a u s e  t h e y  were based on w a i v e r  o f  
f i r s t  a r t i c l e  a p p r o v a l  which  was n o t  p e r m i t t e d  f o r  L o t  11. 
ICSD c o n c l u d e s  t h a t  i t  was t h e  o n l y  b i d d e r  s u b m i t t i n g  re- 
s p o n s i v e  b i d s  and  t h e r e f o r e  i t  s h o u l d  be awarded t h e  con- 
t rac t .  

ICSD is  correct t h a t  t h e  two lower b i d s  o n  L o t  I1 were 
n o n r e s p o n s i v e ,  wh ich  is  wha t  t h e  Navy a c t u a l l y  c o n c l u d e d .  
The t e s t  t o  d e t e r m i n e  a b i d ' s  r e s p o n s i v e n e s s  is w h e t h e r  t h e  
b i d  as s u b m i t t e d  i s  a n  o f f e r  to  p e r f o r m ,  w i t h o u t  e x c e p t i o n ,  
t h e  e x a c t  t h i n g  c a l l e d  f o r  i n  t h e  IFB, so t h a t  t h e  Govern- 
m e n t ' s  a c c e p t a n c e  of t h e  b i d  w i l l  b i n d  t h e  c o n t r a c t o r  t o  
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p e r f o r m  i n  a c c o r d a n c e  w i t h  a l l  t h e  terms and c o n d i t i o n s  
o n  which b i d s  were so l i c i t ed .  N a t i o n a l  Radio  Company, -- 
I n c . ;  - Bruno-New York - I n d u s t r i e s  Corp., - B-198240, f u l y  2 5 ,  
1980 ,  80-2 C P D  67. T h u s ,  b o t h  Nr -Tec ' s  and Numax's L o t  I1 
b i d s  were n o n r e s p o n s i v e  because t h e y  were c o n d i t i o n e d  on 
w a i v e r  o f  f i r s t  a r t i c l e  a p p r o v a l ,  which was n o t  p e r m i t t e d .  
By n o t  p r o v i d i n g  f o r  t h i s  r e q u i r e m e n t  i n  t h e i r  Lot I1 b i d s ,  
both Ni-Tec  and  Numax a t t e m p t e d  t o  l i m i t  t h e i r  o b l i g a t i o n .  

A s  t o  t h e  L o t  I b i d s ,  w e  f i r s t  p o i n t  o u t  t h a t  t h e y  are  
' n o t  a f f e c t e d  by t h e  n o n r e s p o n s i v e n e s s  o f  t h e  b i d s  o n  L o t  
11. The Lot I1 b i d  was d i s t i n c t  f rom t h e  L o t  I b i d ,  so 
t h a t  a n  imprope r  q u a l i f i c a t i o n  of o n e  b i d  had no  e f f e c t  on  
t h e  r e s p o n s i v e n e s s  of t h e  o t h e r  b i d .  - See  T e l e d y n e  
R e p u b l i c ,  B-204022,  December 31, 1981,  81-2 CPD 520. 

S i m i l a r l y ,  there  is no r e a s o n  to reject  e i t h e r  N i -  
T e c ' s  or Numax's L o t  I b i d  s i m p l y  b e c a u s e  t h e  f i r m s  d i d  n o t  
s u b m i t  b i d s  t h a t  p r o v i d e d  f o r  f i r s t  a r t i c l e  a p p r o v a l .  I n  
o u r  d e c i s i o n  _I C o n i c  C o r p o r a t i o n ,  B-187979, May 4 ,  1977,  77-1 
CPD 304,  we c o n s i d e r e d  a s i t u a t i o n  where  b i d d e r s  a l so  were 
o f f e r e d  t h e  o p t i o n  to  s u b m i t  a l t e r n a t e  b i d s  c o n d i t i o n e d  on 
waiver o f  t h e  f i r s t  a r t i c l e  r e q u i r e m e n t .  The l o w  b i d d e r  
d i d  n o t  a t tempt  t o  s e e k  t h e  w a i v e r  and t h e r e f o r e  d i d  n o t  
i n c l u d e  i n  i t s  b i d  t h e  i n f o r m a t i o n  r e q u i r e d  for  w a i v e r .  
We h e l d  t h a t  s i n c e  t h e  c o n t r a c t o r  "was n o t  a t t e m p t i n g  t o  
o b t a i n  t h e  w a i v e r ,  i t  was u n n e c e s s a r y  t o  [ f u r n i s h  t h a t  t h e  
i n f o r m a t i o n ]  f o r  t h e  b i d  t o  be r e s p o n s i v e . "  I n  t h e  i n s t a n t  
case, a l t e r n a t i v e  b i d s  a l so  were n o t  r e q u i r e d ,  b u t  a l l o w e d .  
Despite t h e  f a c t  t h a t  w a i v e r  w a s  n o t  s o u g h t  i n  Con ic  b u t  is  
s o u g h t  h e r e ,  t h e  bas i c  r u l e  is t h a t  where a l t e r n a t i v e  b i d s  
a re  i n v i t e d ,  o n e  w i t h  and o n e  w i t h o u t  f i r s t  a r t i c l e  
a p p r o v a l ,  a s i n g l e  b i d  based on  o n e  a l t e r n a t i v e  i s  re spon-  
s i v e  where t h e  b i d d e r  is s e e k i n g  t h e  c o n t r a c t  s o l e l y  on  
t h a t  a l t e r n a t i v e .  Thus ,  as  l o n g  a s  w a i v e r  i s  deemed appro- 
p r i a t e  f o r  e i t h e r  Ni-Tec o r  Numax, e i t h e r  b i d  on  L o t  I c a n  
be a c c e p t e d .  

The p ro t e s t  is  d e n i e d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  States  
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